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Directives are to serve the whole industry
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Rules of theTIC are made to protect the overall interests and reputation of the industry and Hong Kong.
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n 27 April this year, a member travel agent lost its lawsuit

filed with the Court of First Instance of the High Court to
challenge three directives of the TIC, and was ordered to pay the
TIC’s costs.

That member, Loyal Profit International Development Limited,
sought on 2 February last year to request the court to declare that Direc-
tive Nos. 194, 201 and 225 were illegal and void. It argued that Directive
Nos. 194 and 201, which regulated the relations between tourist guides
and travel agents, were contrary to Clause 3(21)(b) of the TIC's Memo-
randum of Association, and that Directive Nos. 194 and 201 and the
“Refund Protection Scheme (Registered Shops) for Inbound Tour Group
Shoppers” contained in Directive No. 225, which were in contravention
of the Competition Ordinance, were contrary to Clause 3(1)(e) of the
Memorandum of Association.

The Judge ruled that since Clause 3(21)(b) only regulated the rela-
tions between employers and employees, the TIC might issue Directives
to regulate the relations between its members and self-employed tourist
guides. If tourist guides, however, were employed by travel agents, given
that Directive Nos. 194 and 201 were aimed at maintaining acceptable
business practices and protecting the reputation of members and the
industry, which also came within the TIC’s objects, the fact that the two
Directives might impact on the terms of employment of some employ-
ees did not render them out with the TIC's objects.

As for Loyal Profit’s argument that the three Directives were in
contravention of the Competition Ordinance, the Judge pointed out that
the Competition Ordinance required that a complaint of infringement
of competition rules should be brought by the Competition Commis-
sion, rather than by private parties, to the Competition Tribunal for ad-
judication.

The costs awarded to the TIC consisted of two parts: the costs of
dealing with the Competition Ordinance argument should be assessed
on an indemnity basis, which means that the TIC was allowed a full re-
imbursement of its out-of-pocket legal expenses, and the rest would be
party-and-party costs.

Loyal Profit filed an appeal with the Court of Appeal on 25 May,
and the date of hearing has yet to be fixed. The TIC has instructed
the original law firm and barristers to handle the appeal. il
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